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Background 
 
The Clean Arctic Alliance (CAA) commissioned a legal opinion regarding the proposed HFO ban 
waiver provision by two international law experts at the law firms Matrix and Leigh Day in 
London. Subsequently, the coalition obtained an informal review of the Matrix/Leigh Day opinion 
by a third lawyer with an expertise in maritime law. The brief summarizes the opinions, where 
they agree, where they differ and the CAA perspective.  
 
Fairness/Discrimination Issues Related to the waiver 
 
Legal Question 
 
Is the waiver clause consistent with the founding principles of fairness and non-discrimination 
assigned to the International Maritime Organisation in the Convention of the International 
Maritime Consultative Organization?  
 
Matrix/Leigh Day Answer 
 
There is a good argument that, on its face, the proposed waiver clause does not appear to be 
consistent with the principles of fairness and non-discrimination laid down in the Convention of 
the International Maritime Consultative Organization. See Article I, paragraph (b). Generally 
accepted principles of international law suggest that, in order to be justified, the differential 
treatment of certain states would have to be explained by reference to a countervailing legal 
principle, be proportionate, and be shown not to undermine the environmental objectives which 
underlie the amendment (consistent with Part XII of the UN Convention on the Law of the Sea 
(UNCLOS)). 
 
Second Opinion 
 
It is not straightforward whether anti-discrimination is a founding “principle” enshrined in the 
IMO Convention. The relevant text suggests that it was a founding “purpose” but some countries 
maintain reservations to this provision. The treaty text related to non-discrimination is meant to 
apply to commerce/trade and not rule setting (as in the case of the waiver which is part of a 
pollution rulemaking exercise). However, the IMO’s overarching principles for the Organization’s 
Strategic Plan 2018-2023 acknowledges the need for “a level playing field for all States involved 
in international shipping.”  
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Synthesis  
 
On its face, the waiver clause provides for differential treatment for five countries. This fact is 
not disputed in any of the advice. It is also undisputed that non-discrimination as a founding 
purpose of the IMO was articulated in the convention which established the organization. This 
language apparently does not enjoy widespread support. The Organization’s Strategic Plan 2018-
2023 acknowledges the need for “a level playing field for all States involved in international 
shipping.” MEPC Resolution 229(65), adopted by consensus, states in its preambular section, 
“BEING COGNIZANT of the principles enshrined in the Convention on the Organization, including 
the principle of non-discrimination, as well as the principle of no more favourable treatment 
enshrined in MARPOL and other IMO Conventions,” and this was used to justify not adopting 
CBDR principles in the ensuing operative text. In other words, the Member States leaned on non-
discrimination, described it as a principle enshrined in the Convention, and used that to justify its 
decision. 
 
CAA ANALYSIS 
 
Over 84% of HFO use and 74% of carriage in the Arctic could continue as a consequence of the 
waiver clause after the regulation comes into effect. Ships flagged by one of five Arctic coastal 
states, operating in waters subject to the sovereignty or jurisdiction of that state, where they 
have successfully applied for a waiver would still be able to use HFO. Whereas all other ships 
operating in the area will have to comply with a higher environmental standard. This means that 
the waiver clause, as currently worded, will result in two different environmental standards being 
applied in the Arctic based simply on flag. 
 
Such an approach is inconsistent with international approaches to protection of the marine 
environment which are grounded in principles of fairness, non-discrimination and harmonization. 
Non-discrimination as a founding purpose of the IMO was articulated in the convention which 
established the organization. The Organization’s Strategic Plan 2018-2023 acknowledges the 
need for “a level playing field for all States involved in international shipping.” Furthermore, 
Member State, through adoption of resolutions, have recognized non-discrimination as principle 
enshrined in the IMO Convention.  
 
It also leaves the Arctic coastal states in the potentially troublesome position of enforcing more 
stringent environmental protection for ships flagged by other countries than for their own ships. 
The Clean Arctic Alliance urges member states, particularly non-Arctic member states, to 
carefully consider the practical and the legal implications of adopting a provision that affords 
preferential treatment to a handful of countries. 
 
Issue Two: The Application of the Waivers in EEZs Versus Territorial Seas  
 
Legal Question 
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What are the jurisdictional issues that arise under the proposed waiver provision?  
 
Matrix/Leigh Day Answer 
 
Notwithstanding the proposed amendment, the coastal states applying the waiver retain their 
obligations under UNCLOS as flag states, port states and coastal states in particular under Part 
XII UNCLOS.  
 
Second Opinion 
 
There is a question as to whether UNCLOS provisions are relevant to the situation at hand where 
an international body is agreeing a regulation by consensus, rather than a country acting on its 
own to adopt rules.  
 
Synthesis 
 
UNCLOS Article 211(2) requires flag states, for their EEZs, to adopt regulations for the prevention, 
reduction and control of pollution from vessels flying their flag. These rules must have at least 
the same effect as generally accepted international rules and standards (GAIRS). It is important 
to note that UNCLOS Article 211(4) addresses pollution rules adopted in territorial seas but is 
silent as to the whether these rules should have a comparable effect and only stipulates that such 
rules may not impede innocent passage.  
 
CAA ANALYSIS 
 
UNCLOS requires that flag states adopt regulations for their EEZs for the prevention, reduction 
and control of pollution from vessels flying their flags and that rules have at least the same effect 
as generally accepted international rules and standards. Since waivers will have a diminishing 
effect rather than a comparable effect on protection of the marine environment, the use of 
waivers in EEZs raises important legal questions about whether the waiver provision is 
compatible with UNCLOS. Furthermore, we are concerned about the precedent that could be set 
by relaxing international environmental standards in territorial seas. Usually the approach in 
territorial seas is to adopt stronger, not weaker, environmental standards than in EEZs or on the 
high seas. 
 
Issue Three: Transboundary Harm 
 
Legal Question 
 
Are there any legal issues or considerations that arise if use of the waiver threatens to create or 
actually does create an increased transboundary pollution risk?  
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Matrix/Leigh Day Answer 
 
Part XII of UNCLOS requires states, both collectively and individually, to take all measures 
consistent with the Convention that are necessary to prevent, reduce and control pollution of 
the marine environment from any source including from vessels and these requirements are 
relevant to the interpretation of MARPOL. Those measures shall include, inter alia, those 
designed to minimize to the fullest possible extent pollution from vessels and shall include those 
necessary to protect and preserve rare or fragile ecosystems (Article 194 UNCLOS). Principles of 
customary international law, including the requirements for due diligence, as well as precaution 
and prevention, are also relevant to states seeking to apply the waiver. These requirements 
would continue notwithstanding any use of the waiver clause. 
 
Synthesis 
 
UNCLOS Article194(2) states: States shall take all measures necessary to ensure that activities 
under their jurisdiction or control are so conducted as not to cause damage by pollution to other 
States and their environment, and that pollution arising from incidents or activities under their 
jurisdiction or control does not spread beyond the areas where they exercise sovereign rights in 
accordance with this Convention. Concerns regarding whether or not these provisions apply to 
the adoption of rules (ban/waivers) at the international level, or whether they are intended to 
more narrowly apply to activities at the national level, are potentially relevant here.  
 
CAA ANALYSIS 
 
The granting of waivers increases the risk of a catastrophic HFO spill in the Arctic and raises 
serious concerns about transboundary harm. Pollution does not mind manmade legal 
boundaries. The international community has long recognized such a risk and has assigned 
responsibility to all countries to ensure that their activities do not cause transboundary pollution. 
The UN Convention on the Law of the Sea requires states to “take all measures necessary to 
ensure that activities under their jurisdiction or control are control are so conducted as not to 
cause damage by pollution to other States and their environment, and that pollution arising from 
incidents or activities under their jurisdiction or control does not spread beyond the areas where 
they exercise sovereign rights...” The potential issuance of waivers by individual states 
undermines the letter and spirit of UNCLOS as well as one of the key objectives of the ban which 
is to safeguard local coastal communities and the marine environment on which they rely. 
 
CONCLUSION 
 
The waiver provision raises novel and concerning legal matters and we urge Member States to 
consider carefully the issues raised in this brief before agreeing the Arctic HFO regulation. 
 
 
 


